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FERC Civil Penalty Authority

The Energy Policy Act of 2005 provided FERC with civil
penalty authority for up to $1 million per day per

violation for violations of the FPA Part I, NGA and
NGPA.
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FERC Compliance Enforcement Activity

FERC FY 2009:
e 22 Settlements

 QOver $38 million in civil penalties
— Range of $300,000 to $7.5 million

 Nearly $39 million, plus interest, in disgorged profits
— Range of about $8,000 to $25 million
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FERC Compliance Enforcement Activity

FERC FY 2010 so far:

» Noble Energy - Violations of Open Access
Transportation Policy

— Settlement with $4 million civil penalty and about $160,000,
plus interest, in disgorged profits

* FP&L - Florida Blackout
— Settlement with $25 million in civil penalties @
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» FRCC - Florida Blackout W
— Settlement with $350,000 in civil penalties
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FERC Civil Penalty Guidelines

FERC's intent is to provide greater fairness, consistency
and transparency as to how FERC determines the

amount of a civil penalty.
FERC proposes a 5-step formula to determine the

amount of a civil penalty.
FERC retains discretion to depart from the Guidelines.

All FERC orders imposing penalties will describe the
facts supporting the civil penalty amount.

Comments on the Guidelines are due June 14, 2010.
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5-Step Formula

o Step 1 - Base Violation Level

— 18 points ($350,000) = Violations involving misrepresentations
or false statements to FERC

— 16 points ($175,000) = Violations of Reliability Standards

— 6 points ($5,000) = Violations involving fraud, manipulation or
anti-competitive conduct and violations of tariffs, rules and
orders
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5-Step Formula

o Step 2 — Adjustments to Base Violation Level

— Based on various violation characteristics listed In the
Guidelines

— Contains an adjustment that creates a floor of 16 points for
violations that present a serious threat to market transparency,
e.g. “flipping” transactions; violations of OASIS posting
requirements
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5-Step Formula

o Step 3 — Base Penalty Amount

— The greater of:

the dollar amount in FERC’s Guidelines associated with the
Base Violation Level:

the pecuniary gain to the organization from the violation; or

the pecuniary loss from the violation caused by the
organization.

« Step 4 — Culpability Score
— Start with a base score of 5
— Adjust base score up or down based on 6 factors
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5-Step Formula
o Step 4 - Culpability Score (continued)

— Score will increase If:

high-level personnel participated in, condoned or were willfully

> ignorant of the violation (1-5 points);
m there is a prior history of violations (1-2 points);

al organization violated a court or FERC order (2 points); or

organization obstructed or encouraged obstruction of
justice (3 points and 3 more points if you knew of the
obstruction, but failed to take steps to prevent it).

— Score will decrease If:
there is an effective compliance program
(3 points); or
there is self-reporting, cooperation, acceptance of

responsibility and matter resolved without trial-type hearing (5
points).
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5-Step Formula

 Step 4 - Culpability Score (continued)

— The final culpability score corresponds to a set of “minimum
and maximum multipliers” in FERC’s Guidelines.

— For example a base penalty of $1 million and “minimum and
maximum multipliers” of 0.80 and 1.60 would generate a
penalty range of $800,000 to $1.6 million.

 Step 5 — Multiple Base Penalty Amount
by
‘minimum and maximum multipliers” =
PENALTY RANGE
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FERC Staff Resources
For
Compliance Enforcement
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Office of the Director Administration and
Operations Staff

Joseph H. McClelland, Director Rhoda Fawcett, Admin, Officer
John Carson, Deputy Director

Division of Reliability Division of Logistics Division of Compliance Division of Reliability Division of Bulk Power

Standards and Security Mark Hegerle, Director and Engineering Services System Analysis
Keith 0'Neal, Director Reqis Binde, Director Kumar Agarwal, Acting Dir. David Andrejcak, Acting Dir

A

Source: http://www.ferc.gov/about/offices/oer/org-oer.as
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Reliability Committee

Roger Marie, Chair
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Office of the Director

Norman C. Bay, Director
Larry D. Gasteiger, Deputy Director Administration Staff
Max Minzner, Special Counsel to the Director

Roger Morie, Rellabillty Errforcement Counsel Denice Smith, Chief
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Division of Investigations

Larry Parkinson, Director
Lee Ann Watsan, Dep. Dir.

. Kathryn Kuhlen, Senior Counsel |

-

Investigations Branch 1
Deme Anas, Chief

Investigations Branch 2
Ted Gerarden, Chief

Investigations Branch 3
John Kroeger, Chief

Investigations Branch 4
Daniel Mullen, Chief

Investigations Branch 5
Vacant, Chief
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Division of Audits | i Division of Energy
Market Oversight

Jerome Pederson, Director
Steven Reich, Dep. Dir.
Michelle Vielosa, Special Asst.
*._Matthew Hunter, Senior Adviser

Bryan Craig, Director & Chief
Accountant
Timathy Smith, Dep. Dir.

Audits Branch 1
Gerald Williams, Chief Market Monitor
Relations Branch

Steven Michals, Chief
Audits Branch 2

Stephen Flanagan, Chief Infarmation Management
arn:! Reporting Branch
Audits Branch 3 William Booth, Chief
Beth Taylor, Chief Electric Market
Analysis Branch

Keith Collins, Chief
Audits Branch 4
Brian Harrington, Chief Fuels Market
Analysis Branch

Christopher Peterson, Chief

Audits Branch 5
Teresina Stasko, Chief Transactions Analyxis
Branch

Regulatory Sean Collins, Chief

Accounting Branch
Stewen Hunt, Chief

Form Administration &
Data Branch
David Lengenfelder, Chiefl

Source: http://www.ferc.gov/about/offices/oe/org-oe.asp
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Question #1 - Compliance Structure
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Bottom-Up x“x; Top-Down
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Question #2 - Chief Compliance Officer (CCO)

e |s your CCO a nominal head or does he/she
really know what is happening in the
company’s compliance efforts?
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Question #3 - Documentation

D0 you document all of your compliance procedures?
n an organized way?

DO you track all of the hours spent on compliance?
Adequate staffing and funding Is key.

 Create a compliance
program manual and a
compliance matrix.
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Question #4 - “Magic” Words (\a‘

Do your compliance procedures reflect the “magic” words
from FERC's regulations and orders, and the Reliability
Standards?

FERC Staff Data Request:

Company Compliance Program — Provide an overview of the
Company’s implementation of the Commission’s Revised Policy
Statement on Enforcement (Docket No. PL08-3-000) and Policy
Statement on Compliance (Docket No. PL09-1-000), with
discussions regarding corporate compliance structure,
processes and procedures, internal controls, training,
administration, etc.
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Question #5 - Counsel

Do you involve counsel early and often in
compliance matters?
— Counsel will help you interpret rules.
— Counsel will help you document compliance.
— From the “get go,” counsel should be involved to

evaluate the compliance implications of potential
business transactions and new initiatives.
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Question #6 - Tailored Training

 Are you doing the same old mass compliance
training?

 Or are you doing additional training targeted to
groups most affected by the training?




Question #7 - Culture of Compliance

 Does your senior management continue to demonstrate
that compliance Is a corporate priority?

Do you tie regulatory compliance and reporting
violations to personnel assessments and compensation

Including compensation of management?

 Are the line personnel really using compliance
resources?
— Questions to compliance personnel
— Anonymous corporate compliance hotline reporting
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Your Compliance Goal

* You simply will not be able to achieve perfect
compliance all of the time for every individual in the
company.

 Your compliance program should be designed to
give you the full 3 points of credit for an effective

compliance program under FERC's proposed civil
penalty guidelines.
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Questions about your compliance
program?

Ask Toni Frost

aafrost@brudergentile.com 202-296-1500
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