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FERC Civil Penalty AuthorityFERC Civil Penalty Authority
• The Energy Policy Act of 2005 provided FERC with civil 

$penalty authority for up to $1 million per day per 
violation for violations of the FPA Part II, NGA and 
NGPANGPA.
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FERC Compliance Enforcement ActivityFERC Compliance Enforcement Activity
FERC FY 2009:
• 22 Settlements
• Over $38 million in civil penaltiesp

– Range of $300,000 to $7.5 million
• Nearly $39 million, plus interest, in disgorged profitsy $ , p , g g p

– Range of about $8,000 to $25 million
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FERC Compliance Enforcement ActivityFERC Compliance Enforcement Activity
FERC FY 2010 so far:
• Noble Energy – Violations of Open Access 

Transportation Policy
– Settlement with $4 million civil penalty and about $160,000, 

plus interest, in disgorged profits
• FP&L – Florida Blackout

– Settlement with $25 million in civil penalties
• FRCC – Florida Blackout

– Settlement with $350,000 in civil penalties
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FERC Civil Penalty GuidelinesFERC Civil Penalty Guidelines
• FERC’s intent is to provide greater fairness, consistency 

d   h  FERC d i  h  and transparency as to how FERC determines the 
amount of a civil penalty.
FERC   5 t  f l  t  d t i  th  • FERC proposes a 5-step formula to determine the 
amount of a civil penalty.
FERC t i  di ti t  d t f  th  G id li• FERC retains discretion to depart from the Guidelines.

• All FERC orders imposing penalties will describe the 
f t  ti  th  i il lt  tfacts supporting the civil penalty amount.

• Comments on the Guidelines are due June 14, 2010.
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5-Step Formula5 Step Formula
• Step 1 – Base Violation Level

– 18 points ($350,000) = Violations involving misrepresentations 
or false statements to FERC
16 points ($175 000) = Violations of Reliability Standards – 16 points ($175,000) = Violations of Reliability Standards 

– 6 points ($5,000) = Violations involving fraud, manipulation or 
anti-competitive conduct and violations of tariffs, rules and anti competitive conduct and violations of tariffs, rules and 
orders
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5-Step Formula5 Step Formula
• Step 2 – Adjustments to Base Violation Level

– Based on various violation characteristics listed in the 
Guidelines
Contains an adjustment that creates a floor of 16 points for – Contains an adjustment that creates a floor of 16 points for 
violations that present a serious threat to market transparency,  
e.g. “flipping” transactions; violations of OASIS posting 
requirements
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5-Step Formula5 Step Formula
• Step 3 – Base Penalty Amount

– The greater of:
• (1) the dollar amount in FERC’s Guidelines associated with the 

Base Violation Level;Base Violation Level;
• (2) the pecuniary gain to the organization from the violation; or
• (3) the pecuniary loss from the violation caused by the 

organizationorganization.

• Step 4 – Culpability ScoreStep 4 Culpability Score
– Start with a base score of 5
– Adjust base score up or down based on 6 factorsj p
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5-Step Formula
• Step 4 – Culpability Score (continued)

– Score will increase if:
(1)     hi h l l l ti i t d i  d d   illf ll  (1)     high-level personnel participated in, condoned or were willfully 

ignorant of the violation (1–5 points);
(2)     there is a prior history of violations (1–2 points);
(3)     organization violated a court or FERC order (2 points); or
(4)     organization obstructed or encouraged obstruction of 

justice (3 points and 3 more points if you knew of the 
obstruction, but failed to take steps to prevent it).

– Score will decrease if:
(1)      there is an effective compliance program (1)      there is an effective compliance program 

(3 points); or
(2)      there is self-reporting, cooperation, acceptance of 

responsibility and matter resolved without trial type hearing (5 responsibility and matter resolved without trial-type hearing (5 
points).
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5-Step Formula5 Step Formula
• Step 4 – Culpability Score (continued)

– The final culpability score corresponds to a set of “minimum 
and maximum multipliers” in FERC’s Guidelines.  
For example a base penalty of $1 million and “minimum and – For example a base penalty of $1 million and minimum and 
maximum multipliers” of 0.80 and 1.60 would generate a 
penalty range of $800,000 to $1.6 million.

• Step 5 – Multiple Base Penalty Amount 
byby

“minimum and maximum multipliers” = 
PENALTY RANGEPENALTY RANGE
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FERC Staff Resources 
For

Compliance EnforcementCompliance Enforcement
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Source: http://www.ferc.gov/about/offices/oer/org-oer.asp
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Source: http://www.ferc.gov/about/offices/oe/org-oe.aspp g g p
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Question #1 - Compliance StructureQ p

Bottom-Up Top-DownBottom Up Top-Down
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Question #2 - Chief Compliance Officer (CCO)Question #2 Chief Compliance Officer (CCO)

• Is your CCO a nominal head or does he/sheIs your CCO a nominal head or does he/she 
really know what is happening in the 
company’s compliance efforts?company s compliance efforts?
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Question #3 - DocumentationQ
• Do you document all of your compliance procedures?  

I   i d ?In an organized way?
• Do you track all of the hours spent on compliance? 

Adequate staffing and funding is key.  

• Create a compliance 
program manual and ap og a a ua a d a
compliance matrix.
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Question #4 - “Magic” WordsQuestion #4 Magic  Words
• Do your compliance procedures reflect the “magic” words 

f  FERC’  l ti  d d  d th  R li bilit  from FERC’s regulations and orders, and the Reliability 
Standards?

FERC Staff Data Request:FERC Staff Data Request:
Company Compliance Program – Provide an overview of the 
Company’s implementation of the Commission’s Revised Policy Company s implementation of the Commission s Revised Policy 
Statement on Enforcement (Docket No. PL08-3-000) and Policy 
Statement on Compliance (Docket No. PL09-1-000), with 
discussions regarding corporate compliance structure, 
processes and procedures, internal controls, training, 
administration  etc  administration, etc. 
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Question #5 - CounselQuestion #5 Counsel
• Do you involve counsel early and often in 

li  tt ?compliance matters?
– Counsel will help you interpret rules.
– Counsel will help you document compliance.
– From the “get go,” counsel should be involved to 

evaluate the compliance implications of potential 
business transactions and new initiatives.
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Question #6 - Tailored TrainingQuestion #6 Tailored Training
• Are you doing the same old mass compliance 

t i i ?training?
• Or are you doing additional training targeted to 

groups most affected by the training?
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Question #7 - Culture of ComplianceQuestion #7 Culture of Compliance
• Does your senior management continue to demonstrate 

th t li  i   t  i it ?that compliance is a corporate priority?
• Do you tie regulatory compliance and reporting 

i l ti  t  l t  d ti  violations to personnel assessments and compensation 
including compensation of management?
A  th  li  l ll  i  li  • Are the line personnel really using compliance 
resources?
– Questions to compliance personnel 
– Anonymous corporate compliance hotline reporting
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Your Compliance GoalYour Compliance Goal
• You simply will not be able to achieve perfect 

li  ll f th  ti  f   i di id l i  th  compliance all of the time for every individual in the 
company.

• Your compliance program should be designed to 
give you the full 3 points of credit for an effective 
compliance program under FERC’s proposed civil 
penalty guidelines.
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Questions about your compliance 
program?

Ask Toni Frost

aafrost@brudergentile.com 202-296-1500
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